
Skeena River aboriginal groups have identified two critical legal issues that have 
emerged from the current environmental assessment of the proposed Pacific Northwest 
Liquefied Natural Gas Project (the “Project”) on Lelu Island and Flora Bank in the 
Skeena River estuary.  These issues have not yet been resolved by the ongoing processes 
under the current Canadian Environmental Assessment Act, 2012 (“CEAA”), an act that 
your government has acknowledged is in need of reform.  
 
 
Two of the legal issues that arise from the current federal assessment process that require 
your immediate attention and action are: 
 

• the absence of adequate consultation with, and accommodation of, aboriginal 
groups whose s. 35 rights will be potentially adversely impacted by the Project; 
 

• the exclusion of some aboriginal  groups from the aboriginal consultation process 
notwithstanding the reasonable possibility of adverse impacts on their 
constitutionally protected and recognized aboriginal fishing rights. 
 

Upriver Aboriginal Consultation 
 
The Project, with its attendant marine terminal, pipelines and other infrastructure, is 
proposed to be built on and around Lelu Island and Flora Bank at the mouth of the 
Skeena River.  The Skeena is the second largest river in BC and it supports a multitude of 
rights based aboriginal fisheries and renewable salmon and steelhead fisheries worth 
ten’s and even hundreds of millions of dollars annually.  These keystone estuary features 
found on Lelu and Flora Bank and its abundant eel grass beds is the critical habitat for 
juvenile salmon that emerge each spring from the Skeena Watershed.  No other Skeena 
estuary area is as crucial as the Lelu / Flora area.  In fact, in recent studies conducted by 
independent science experts it was demonstrated that Flora Bank alone supports 20 times 
more salmon in general then any other part of the Skeena estuary.  Further to this, other 
independent research submitted to the CEAA shows that all five species of juvenile 
salmon and steelhead from all over the Skeena Watershed use Flora Bank for upwards of 
weeks to months each year as they adapt from the freshwater to the saltwater 
environment.  These findings were confirmed with DNA testing from DFO’s Pacific 
Biological Station.   
 
This same DNA analysis also confirmed that Kitwanga sockeye depend on Flora Bank to 
full-fill keys parts of their life history.  Kitwanga sockeye are one of the ten larger wild 
sockeye conservation units (as defined in the Wild Salmon Policy) in the Skeena and 
deserving of special management consideration.  Kitwanga sockeye have been depressed 
for over 50 years due to over-fishing and habitat degradation in the Kitwanga Watershed.  
Sadly, overharvesting and other Crown authorized actions has failed to effectively 
manage for risk when it came to Kitwanga sockeye conservation.  Currently, Kitwanga 
sockeye are so depressed that they can no longer supports Gitanyow section 35 fisheries 
despite the fact that the Gitanyow have relied on them for sustenance and socio-economic 
well being for millennia leading up to the sockeye crash.  In the mid-1970’s, in an effort 



to protect Kitwanga salmon and preserve Gitanyow’s aboriginal right for future 
generations, and despite resulting hardships, Gitanyow chiefs had no choice but to stop 
harvesting Kitwanga sockeye due to the low returns.  More recently, the Gitanyow 
through partnerships with DFO and other groups have invested millions to rebuild the 
stock and efforts are still on-going.  The Gitanyow have constitutionally protected, 
aboriginal rights to Kitwanga sockeye and the crown should not take decisions that could 
impact this right lightly.   
 
Similarly, the DNA analysis shows that Morice River sockeye, the main sustenance 
fishery of the Wet’suwet’en people, use Flora Bank.  The Wet’sewet’en chiefs have also 
voluntarily stopped harvesting Morice River sockeye since the mid-1970s and that stock 
is also considered at risk of extirpation.  Like the Gitanyow, for more than a decade the 
Wet’suwet’en have been engaged in aggressive program to restore their salmon fishery. 
 
Despite their demonstrated reliance on the salmon that pass through and rely on Flora 
Bank, the Gitanyow, the Wet’suwet’en and all other aboriginal groups upriver of the 
Project were excluded from consultation on the Project and specifically refused any 
recognition to participate in the CEAA review until immediately before the issuance of 
the draft Assessment Report and proposed Table of Conditions. 
 
The CEAA Agency’s February, 2016 draft recommendations to the Minister of 
Environment and Climate Change states that the Gitanyow, Gitxsan, Takla Lake and 
Wet’suwet’en “expressed concern regarding the potential environmental effects that the 
Project may cause to salmon that migrate throughout the Skeena watershed, and the 
impacts that any such effects may have on these groups’ potential or established 
Aboriginal right of title” and that “the Agency considered these concerns as part of the 
environmental effects assessment of the Project…” (at page 149).  However, it is clear 
(for example, by the lack of discussion set out in the draft recommendations) that the 
Agency does not understand what are the respective Aboriginal rights at stake are or what 
the potential adverse impacts to those rights, and the ability to exercise them, are.  This is 
not surprising since CEAA denied that the Gitanyow, for example had any right to be 
consulted on the project and refused them the opportunity to make submissions on the 
project until recently.   
 
Further, in the following section of the draft recommendations that lists the potential 
adverse impacts on aboriginal rights, the agency only refers to “marine fishing.”  Any 
potential adverse impacts on upriver fisheries are completely ignored.   
 
The Gitanyow  have repeatedly requested in writing that CEAA engage with them in 
consultation on the Project since 2013.  CEAA has in turn repeatedly refused their 
requests, citing that consultation is not within the “scope” of the assessment, specifically 
“spatial scope”.  However, despite this we would like you to note that pursuant to section 
5 of the Canadian Environmental Assessment Act, 20121, environmental effects that are 
to be taken into account in an environmental assessment are not limited by any 

                                                             
1 Canadian Environmental Assessment Act, 2012, SC 2012, c 19, s 52 (the “Act”). 



geographic boundaries.2 As well, potential adverse impacts to the Aboriginal rights to 
fish would occur in the area of the Project, not upriver. 
 
A last-minute January 4, 2016 letter from the Agency to the upriver aboriginal groups 
merely proposes that the groups “be more involved in the EA process” by commenting on 
the draft Assessment Report and proposed Table of Conditions.  While CEAA has now 
stated to some nations that it will “consult” with them, such “consultation” is limited to 
the public comment period and timelines.  Given that the project has been under review 
for over 3 years, it is absurd to expect nations to be able review and respond under these 
tight timeline without the support of working group sessions that other nations and levels 
of government were provided through the comprehensive review period leading up to the 
release of the draft Assessment Report.  In addition, we would also like to note that 
CEAA has not even provided upriver nations any of the supporting documentation that 
has lead CEAA to their conclusions of no adverse effects when it comes to fisheries. 
 
Further, the apparent futility of being ‘more involved in the EA process’ is apparent by 
the appearance that the Agency  already decided on the issue as it declares in its January 
letter that “The Agency remains of the view that mitigation contemplated in the EA will 
reduce or avoid the potential for impact on salmon harvested by [the upriver group].”  
This conclusion was made with no consultation and with no supporting evidence.  The 
Agency has never provided any of the upriver Aboriginal Nations with its analysis of 
their strength of claim and the potential impacts of the Project on their respective 
Aboriginal rights, despite requests to the Agency to do so.  
 
The Agency’s actions, or rather lack thereof, do not fulfill the Crown’s obligation and 
duty to consult with, and accommodate, these Aboriginal Nations and does not uphold 
the honour of the crown.   
 
Consultation with Hereditary Chiefs 
In the Skeena River region, aboriginal rights have been asserted by a number of entities 
some of whom derive their authority from their indigenous legal system, others from the 
federal Indian Act.  Until either the courts or a treaty process determines a rights-holder, 
the Crown has an obligation to consult with all groups who might reasonably hold the 
collective right or title. 
 
                                                             
2 Section 5(1)(c) of the Act states that:  
 

For the purposes of this Act, the environmental effects that are to be taken into account in 
relation to an act or thing, a physical activity, a designated project or a project are… 
 

(c) with respect to aboriginal peoples, an effect occurring in Canada of any change 
that may be caused to the environment on 

 
(i) health and socio-economic conditions, 
(ii) physical and cultural heritage, 
(iii) the current use of lands and resources for traditional purposes, or 
(iv) any structure, site or thing that is of historical, archaeological, paleontological or 
architectural significance. (emphasis added) 



In this case, the federal government and the CEAA Agency have been presented with 
submissions from groups claiming authority from either source.  Sometimes, such groups 
have presented differing views on the same area of land or water.  It is incumbent on the 
Crown to meaningfully consult with all such groups and attempt to accommodate each of 
their asserted rights. 
 
Remedy 
The lack of any consultation with upriver Aboriginal Nations  who will demonstrably be 
potentially adversely affected by the Pacific Northwest LNG project can be remedied by: 
 

1. the CEAA or the Minister of Environment and Climate Change suspending the 
environmental review under s. 48 of the Act until meaningful consultation occurs; 
 

2. requiring the Project proponent to collect sufficient information to allow the 
Agency or the Minster to reasonable assess the potential adverse environmental 
effect on the respective Aboriginal rights to fish of Aboriginal Nations upriver of 
the Project, the exercise of these rights, and the upriver Aboriginal fisheries; 
 

3. the Crown properly fulfilling its obligation to meaningfully consult with both the 
upriver Aboriginal Nations that assert an aboriginal right to the salmon, and with 
any hereditary group that asserts an aboriginal right or title to either the 
potentially impacted fish or the Project lands and waters. 

 
 


